IN TEE UNITED STATES DISTREICT COURT
FOR THE EBASTERN DISTRICT OF PENNSYLYANIL

MARC C. DRAFPER T CIVIL ACEION
V. :
TAVID DISUGLIELMC, ET AL. : NO. 04-5588

MEMORANDOM OF LAW IN SUPPORT OF PETITIONER'S
PEPITION FOR WRIT OF HABEAS COEPUS

TO THE HONORABLE LINDA HK. CARACAPPLA, MAGISTRATE JUDGE:
I. INTRODUCTIOCHN

This matter is before the Court on the filing of a Petition
For Writ of Habeas Corpus by Marc . Draper ("Petitioner"j.
COMES NOW, Marc C. Draper pro se pursuant te §2254 of
the Anti-Terrorism and Effective Death Penalty Act ("AEDPA®},
praying for rvalilef improperly withheld from him during the
pPennaylvania State Court proceedings. Pebitioner was denied
his Fifth, 2izxth. and Fourteenth Amendments' rights under the
United Stateé Constitubticon and smszeks relief in this Court from

his illegal detention.



1. PROCEDURAL RISTPORY

A. History of the State Court Proceedings

{Trizl and Pirect Appeal)

Petitioner was arrested and charged with the June 11, 1284
robbery and murder of Amos Heorwood.

Bfter & preliminary hearing, Peltitloner was held for trial.
Pricr to proceeding toe trial however, Petitioner testified on
behalf of the Commonwealth against his codefendani Terrance
Williems, ultimately helping the Commonwealth secure & conviction
of Pirst Degree Hurder and subsequent death sentence. In
exchange for Petiticoner's assistance, Petlitioner entered into an

agreament brokered by his first attorney Kenneth Dizon, the

negotiations of which were held at Attorney Dizon's boed-side with

(i

Philadelphia aAssistant District Attorney Andrea Foulkes, while he
wzs beling hospitalized for drug: alocohol, ond depression

difficulties. The conditiong of the plea vequired Petitioner to

plead guilty to Second Degree Murder, Robbery, and Criminal
Conspiracy. It was s2id that Pebtiticner's testimony., in

conjunctlion with his plea, meant he would receive a life

santence; which sccording to the rtermzs of the agreement, was bthe

i
L

service of 15 yearsc imprisonment followed by eligibility for and

release on parole. Petitioner's fether was present, party to;

0]

and witnsssed these negotiztions between Fenneth Dizon znd
Aggigtant District Attorney Andres Foulkes, See: Attached Exhibit

A — Statement of George Draper.

o



Trial counsel’s continued difficulty with drug and alcohol
abuse caused him to mias a2 number of court appearances
necessitating his removal from the case, Sse: Attached Exhibit B

-~ Docket Entries Philadelphia Court of Commeon Pleazs, Commonwealth

v. Mare €. Draper CPE8604-3623-3628. Petiticoner's

retoined privete counsel. New counsel wvas Thomas MeGill,

Beguire, theough his essociate Harry Seay, Esguire assumed primary

K

reaponsibility for representing Petitioner at the upgoning guilty

ewere oi the priocr plez negoticticns betwvesn Xenneth Dizxen and
Assistent District Atteorney Zndrea Foulkes and the resuliing plea

conditions from those negotiations (W.T. 2/21/868 pp. 2, 15, 1%}.

i
QJ

addition, Petitloner cxploined to Harry Seav that the
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=T T ecuired him £o testify and
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G Y lead guilty to charg

S
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which meant that a life sentence wvould bhe inpozed and he serve 15
vears in prison and be paroled, See: Attached Exhibit € -
Affidavit of Mare C. Draper-

On February 21, 1886, PFetitioner entered the plea. Heither

triel cownsel neor the trial couri howeveyr, cxplained Lo

entering the plea, thot & 1ife sentence

in Pennsylvaniz wos not o numbered sentence nor carrying with it



(First PCEBA Filing)

Petitioner did net discover that he was not eligible for
parole until 20C1 - 15 vears after entering the plea. Having
been duped and Petitioner coerced into entering a plea he
othervise would not have entered, Petitioner’'s family immediately
hired Barnaby C. Wittels, Esguire to £ile a petition wnder the
Post Convietion Relief Act challenging the propriety of the
guilty plea, and arguing that Petlitioner wag coerced into
pleading guilty. Unfortunetely, the PCRA petition charged
Eenneth Dixon with ineffective assistance when in fact he did not
represent Petitioner at the asctuzl guilty plea hearing. The PORA
Court however, never reached the merits of Petitioner's claims.
dismissing the PCRA petifion as untimely filed. Petitioner Tiled
a timely appeal Lo the Superior Court of Pennsylvania under HO.
2062 EDAR 2001. O©On ARugust 2, 2002, a panel of the Superior Court

o
ar

firmed the order of the PCRA court denving reiisf.
(Second PCRA Filing)

Patitioner filed a second petition uwnder the Post Conviction
Relief Ret alleging therelin that Harry Sesy, Esguire was
ineffective for falling to explain the consequences of the plea
prior to allewing Petitioner to enter the plea. Petitioner
further argued that this viclatlon denied him the right tc
counsel, amcunting to a fundamental miscarriage of justice,

reguiring that the petition be heard despilte the Limeliness o

Iy

its filing. Petitioner also arcued that Attorney Wittels, was
lnelffective in the fireft PFCRA filing for failing to raise this
= =

lesue. Over cbjecticn, the PCRE court dismissed the 2nd DCRA

petiticon as untimely filsd.



Fetitioner filed a timely appeal to the Superior Court of
Penngsylvania under NO. 661 EDA 2004. On November 23, 2004, a
panel of the Superior Court affirmed the order denying PCRA

relief.

B. History of the Habeas Proceedings

Petiticner filed this pro ase habkeas petition = his first -
which was executed on or about December 17, 2004, sent by mail,
and docketed in this Court at Civil Action HO. 04-CV-H9S8.

The casge was referred to the Honorable Linda K. Caracappa.
United States Magistrate Judge for Report and Recommendation.
Petitioner scught and received leave of the Court to file a
Memorandum of Law in Suppcert of his babeas petition. That
memorandum (the instant £filing) dig due in this Court on or before

March 31, 2005.



ITI. EVIDEWCE AT TRIAL

A. General Background of the Case
The Ccmmonweallth opined that Petiticner was guilty of hawving

involwvement in the robbery and murder of Amos Horwood.

B. Evidence Conneciing Petitioner to the Crime

The Commonwealth relied solely on Petitionsx's admission Lo
invelvement in the crims to convict him. &As discussed below
however, Petiticner is actually innocent of having invelvement in

the crime.

C. Evidence Tending to Exonerabte Petitioner

Petitioner is actually innocent. When this crime cccurred,
Petitioner himself was a Freshman in college with a bright future
ahead of him. When he was arrested bedause of his association
with his codefendant, - a measure used by the Commonwealth to
gain leverage cver Petitioner so that they could force him to
testify agalnst him - his alcohel anﬁ substance abusing attorney
began plea negotiations with the Commonwealith. The plea offer
was not arranged for Petitioner's benefit. Instead, it
functioned a8 & way bte minmize the work counsel would have to do
to zealously deifend Petitioner. To mnake matters worse, counsel,
consumed by his addictions, had to be removed from the case.
Thereafter, Pstitioner’s new attorney failed him likewise by his
marching Petiticner to fthe bar of the Court and allowing him to
plead gulilty to certain charges without him ever once explaining
to Petiticner the conseguences of his plea. Petitionsr is
innocent and his admission and plea were the result of coercion
and egreglous inefifective assistance.
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innocent and his igzcion end plesn were bthe result of coerclon

)

o

fective asslistance.
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and egregious ine



IV. STRNDARDS PFOR DECISION UNDER THE AEBDPA

The writ of habeas corpus is avallable to z state prisoner
who "is in custody in violation of the Constitution or laws or
treaties of the United Statesgﬁ 30 long as the remedies
available in the state courts have been exhaustsd; 28 U.S5.C.
82254 {b}—{ec), relief may be granted where the state court's
decisicn on the constitutional claim presented "was contrary to,
or involved in, an unreascnable application of clearlv
established Federal lew, as determined by the United States

Supreme Court,” 28 U.5.C. {d){1l}:, or "was based on an

I

unreascnable determination of the facts in light of the evidence
presented in the state couri proceedings,® 28 U.S.c. §2284
(ar{2).

i o

iriting for the Court in Williams V. Tavlor 529 U.S. 362

(2000}, Juastice Sandra Day 0O'Connor sxplained the meaning of
82254 {4d)(1l) as fcllows:

Under bLhe "contrary te clause," a faderal
habeas court mavy grant the writ if the state
court arrives at a conclusion cpposgite to
that reached by the Court on a guestion of
law, or if the state decided a case
Alfferently than this court has on a set of
materially indistinguwishable facts. Under the
"unreasonable application" clause, a federal
habeas court wmay grant the writ if the state

court identifies the the correct governing
legal principle from this court's decisions
but unreasonably applies that priaciple to
the E£acts of the prisconers case, 529 U.5. at
&1 2-413.



The *unreasoconable application” clause encompasses eilther
unreasonably applylng the Lacts of the case to the correct
gOoOVEerning legal yule, or unreasonably extending or failing to
extend & legal principle from Supreme Court precedent, Moore V.

Morton, 255 F.34 S5, 104, (3cd Cir. 2001). See also: Matteo V.

Superintendent SCI-Albion, 171 F.3d 877 (3rd Cir. 19%%), Cert

denied, 528 U.3. 824 {1%99).

In addition te the "contrary to¥ and "unreasonable
application” alauses of 28 U.5.¢. {(d¥(2Y: moreover, — 28 4U.8.C.
§2254(d)(2) permits relief to be granted where the state court's
findings Lhenselwes are obijectively unreasonable given the record
before.

Respondent claims that the instant habeas petition is time
barredlané must be dismissed because it viclates 28 U.S5-C.
$2244(d){1)'es strict one-year time limit. Petitioner contends
that Respondent is wrong. First, under 28 U.S.C. $2244(a){1)(D)
the one vear limitation period for filing the habeas petition
started ronning [rom bthe date on which the factual predicate of
claim Petitioner 1s presenting could have besn discovered Lhrough
the ezercise of due diligence. &g discussed further herein, the
bazis for relief in the case involves claim. that the Commonweadth
frauvdulently obtained a guilty plea from Petitiener by promising

him that he would be parcled in 10 years 1f he testified on their

behalf. The year of that false promise was 1586.



Petitioner did not discover the facts which support the
basis for this claim until 2001. Upon his discovery. ha
immediately filed for vrelief in Lhe state courts as regulred by
28 ¥.5.C. 2254(a}(A): giving them (state zourts) the opportunity
teo correci the viclation. This exhaustion was absolutely
necessary. PFetifioner litigated his action in the state
appellate court and has just recently (Hovember 23, 2004)
completed a foll round cf appeals. The time during which
Petitioner's litigation was pending warrants statutory tolling

under 28 U.5.C. 2244(D)}{2). The case, in its present posture

=y

before this Court, ripe for review. It lg important te note that

upon receiving the last order from the state court. Petitio

o

er

filed for hebeas relief within weeks of ths denial of relief.

Thus, Petitlioner hes acted at all times with due diligence.
fecond, your Petitioner is ectually innocent of the offenses

for which he is currently being detained; Dretke ¥. Haley, 124

5.Cht. 1847, 1849 (Recognizing the narrow exception for hearing
petitions when the applicant is actually innocent of the offenses
for which he is being detained).

Finally, the Third Circuit Court Appeals held in Villot V.
¥Yarner, 373 F.2d4 327 (3rd Cir. 2004) vY...a $2254 petitioner who
claims that his counsel's ineffective agsisitance cauvsed him to

enter an involuntary or unknowing plea may obtain cvollateral

relief regardless of whether he asserits or proves hig innocence”

¥d at. 333.

-] (e



V. STANDARDS FOR CLAIMS INVOLVING
INEFFECTIVE ASIZLIE

TANCE OF COUNSEL

onal norms,”  Buel] V.

Vaughn, 166 ¥.3d 163, 169 (3rd Cic. 1999), citing Shrickiand V.

Washington, 466 U.5. 67 (1984).

In 8tri

-

Secomdly,

o
T
0

strickland 466 U.5. €82, In

tnet there 15 a reascnable

at but for counse

resullt would have been different.’

2053, Buel V. VWaughn, BUPT lag F.3d 169.

wllw



PETTTIONER'S CONVICTION AND SENRTENCE WERE OBTATHED
TN YIOLATION OF HIS FIFTH, SIXTH: AWND FQURTEENTH
AMENDMEHTS' RICGHTS T0 DUIE~ PROCESS, EFFECTIVE
ASSTSTANCE OF COUNSEL. AND EQUAL PROTECTION WHERE
PETTTIONER I8 ACTUALLY ITHHOCENT OF THE CHARGES FOR
WHICH HE s BEING ILLEGALLY DETAINED AND TRIAL
COUNSEL: (A) COERCED PETITIONER INTO PLEADING GUILYY
T0 SECOMD DEGREE MURDER: (B} PFAILED TO CONDUCY ANY
PRETRIAL INYESTIGATION: ARD (C) FAILED TO EXPLAIN
THE COWSEQUENCES OF ENTERING THE PLEA BEFORE
COERCING HIM INTO EHTERING IT.

A. COUNSEL COERCED PETITICHER INTO PLEADRING GUILTY TO SECOND
DEGREE MURDER. RORBBERY. AND CRIMINAL COMSPIRACY

in Myers V. Gillis, 142 F.34 664 {(3rd Cir. 19989)., the Third

Clireult Court of Appeals sald that it was improper for defense
counsel to tell the defendant that he would be eligikle for
parole in a case where conviction of the charges carried & life
sentence.

Instantly, Petitioner’s first attorney - Eenneth Dixon. Esg.
- negotiated a plea agreemsnt with the Commonwealth, the terms of
which reguired Petitioner to testify on behalf of the
Commonwealth against his codsfendant and therveater, plead gullty
to Second Degree Murder. Robbery, and Criminal Conspilracy.

In exchange for his cooperation and subsequent plea,
Petitioner would recelve = life sentence — which was
communicated to both Petitlioner and his family as serving 15

vears followed by sliglibillty for and release on parole.



Petitlioner's father - George Draper - was witness te part of
the negotiation process when he visited Xenneth Dixon at the
heosgpital during his hospitalization for alcohol and substance
abuse. ag well as depression. There, with counsel was Assistant
District Attormney andera Foulkes (hereinafier "ADA Foulkes™},
discussing the particulars of Petitioner's upcoming plea.
ineluding the idea that Petitioner would enter the plea, merve 15
vears, and be eligible for and released on parole. To give these
negoetiations the appearance of eredibiiitv, ADA Foulkes even
agreed that she would write a lstter to the Pennsvlvania Board of
Preobation and Parole on Petitioner's behalf when he went up for
parole-. That Ietter, attached here as Bxhibit bB. even uses
language that would give the impression that Petitioner was in
fact elligible for parole. The letter apecifically savs
"...Therefore, it is proper for you to consider the cooperation
of this inmate when determining his eligibility for parcle or
commutation at some futwre date.? With these inticemesnts,
Petitioner was lured and coerced into the trap of sacrificing his
right to triai. The coercion here is subtle but does sxist.

The conduct of counsel and ADA Foulkes, specifically her
promise of the letter in support of Petitioner being parcled,
knowing that 1ln Pennsylvania conviction on the charge of Second
Degree Murder carries a mandatery penalty of LIFE WITHOUT THE
POSSIBILITY OF PAROLE, 42 Pa.C.S.A §§2502(b)}. 9715, was improper

and dope in bad faith.

-13-



Under these circumstances, there is no way that Petitioner
can be said to have made a knowing and intelligent waiver of his
right to proceed to trial.

The lure in Myers VY. Gillis. supra is far worse here.

Accordingly. a new trial should be awarded., or in the

R

alternative. an evidentiary held teo determine why counsel and the
commonwealth worked in collusion to deprive Patitiocner his

constituticnally pretected right to precesd to trial.



B. COUNSEL FAILED T0O CONDUCT ANY PRETRIAL INVESTIGATION

as dizcuseed zbove, Attorney Dizon had been hospitallized
for zleohol and substance abuse- Unfortunately, prior
to the gullty plea hearing, his continued struggle with substance
abuse caused him to miss a number of critical court hearings
recessigtating his removal from the case. As evidenced by the
docket entries from the Philadslphia Clerk of Quarter Sesslons
file, attached here zs Exhiblt B, counsel was routlinely
unreachable by the Court. One can lmagine that 1f the Jjudgs
cannot resch vaour surely obthers cannot eilther. And Petitionervw
could not. ¥or could his family. Counsel did not interview any
withesses - rnot even Petitioner. Counssl did not seek Lo
formulate anv type of defense or trial strategy. Instead., as
argusd above, counsel’'s only acticn was to try and rid himself of
the responaibhility and wveork necessary to defend Petitloner. He
éccomplished that by coercing him into pleading guilty. Although
Petitioner was not reguired to put on any defense at all, viable
defenses did exist. For sxample. Peti*igﬂer was a Freshman in
college with absolutely no criminal record. Attorney Dixon could
have offered characier testiwmony on his behalf. In Pennsylwvania;
character testimony itself is encugh to establish reascnable
doubL.

Many years ago the United States Supraeme Court sald in

Johnson V. Zerbst, 58 B8.Cr. 1018 {(1938) that a lawyer must be his

clientis zealous advocate. Ohvicusly, if counael is always in a

poor &tate of health., he cannot be a zealcous advocaie.

315



Moveowver, Attorney Dixon's health praeblems here, were not of the
normal kind. He as not suffering from the wide range of health
probklems that are common in ocur scciety. His were of a more
profound nature: alcechel and substance coupled with and/or fueled
by depression. fThere is no way that his fallure can be said o
have had scme strategic aim designed te effectuate Petiticner's
interegts. lor were his inactions harmless. They were in fact
prejudicial withia the meaning of Stricklend, since but for
counsel’s failure to prepare for trial, there is a rveasonable
propaipility that the cutcomes here would have been different.
Lecordingly, a new trial Is warranted. ©Or, in the

alternative, an evidentiary hearing should be held to determine

vhy counsel failed teo conduct any prebrial investigation.

16—



¢. COUNSEL FAILED TQ EXPLAIN TO PETITIONER THE CONSEQUENCES OF
ERTERING THE PLEA BEFORE COERCING HIM IHTO ENTERING IT.
Because Attorney Dizon had to bhe removed from the case,
Petitioner's family was forced to secure nhew cdounsel. The family
hirved Thomas McGill, Esguire Lo represent Petitioconer at the

gullty plea hearing: however, his associate, Harry Seay,

£

[y

gauire,
assumed primary responsibility of the cease. Both Attorneys
MeSill and Zeay were made aware of the prior negotiations between
Attorney Dixcon and ADA Foulkes, as well as the specific
conditions of the plea., (H.T. 2/21/86 pp.2, 15, 192}. In fact,

Petitloner personally made Attorney Scavy aware of the specified

conGitions of the plza. In particular: Petlticoney explained that

h

he wap reguired Lo testily for Lhe Commonweallh, and plead
cguilty T©o Second Degrae Murder and other offenses. TIn exchange,
Petitioney would regeive a life sentence, which was 15 vears
followed by release on parclie. Despite thesse conditions
clashing with existing law in Pennsvivania regarding mandatory
penalties, neither Attorneys McGill nor 2Seay sver addressed the
improper representations of Attorney Dizxcn concerning Peltltiomer
recseiving 15 years for his plea. Hor did sither attornevy correct
Petitioner's mistaken impression that a life sentence had parcle
eligibility afher gome period of time. Most im§OEtanily;
Attorney Seay 4id not, at any time, ezxplain the full conseguences
of Petitioner's plea before allowing him teo enter it. That is,
that his plea would result in his receiving a sentence of LIFE

without the possibility of parcle.




With parole eligibhility not being an available option for a
person convicted of Second Degree Murder. elther through plea or
trial, failure by Attorney Seay to explain the consequences af
Petiticoner's plea, prior to his entering it, was ineffective
aassistance of the most blantant kind.

Courts in this and other circuits have held that failure to
communicate an offer and/or failure by counsel to advise a

defendant of the possible conseguences of acceptbing or rejecting

an coffer ig ineffective assitence, United States Vu_Roﬁriquezg
929 r.24 747 {last Cir. 19911 (Failure bv defense counsel to

inform a defendant of a plea offer can constitute ineffective
assitance of counsel on grounds of incompetence alone}; United

States ex rel Carusc ¥. Zelinsky., 515 F.Supp. 676 {1981)

affirmed, €89 F.2d 435 {3rd Cir. 19682) {Failure to inform the
client of the offer, reiecting the offer witheut informing the
client: or failing to inform the client of the possible

oonseguences of accepting or rejecting an offer all amount to

ineffective assistance): Beckmgy_vﬁ Wainwright, 639 F.24 262

{5¢th Cir. 1991} {Where the issue is wheather to advise the client
to plead or not. the attorney has the duty to advise the client

of the available options and possible conseguences, and failure

to 4o so constitutes ilneffective assistance of counsel}.
Although AEttorney Seay did not participate in the initial

plea negobtiations, he still had the respensibility of ensuring

je

stiticner was fully aware of thz possible conseguences vl his

plea.

18-



HWhat iz perhaps worse about the ineffective assiztance here
ig the fact of Petitionery's telling counsel what the terms of the
plea were. Clearly when Petiitioner explained the terms of the
plea as he understood them, counsel could and should have
corrected him then - befors allowing him to plead. Instead,

counsgel remained silent. He did not protect Petitloner from
b

agdvice thHat was illegitimate and lLegally unscund. Had
Petitloner known Lhaet pleading guilty to Second Degree Morder

meant receliving a ssentence of natural LIFE without the
possibility of parole, he never would have plead guilty and would
have exercised hig right to a jury trial. This is not a case
where a person r@c&i#@s a harsher senitence than what was
anticipated and thereafter has second thoughts. Here, Lhe zole
reasoning behind accepiance of the plea was the idea that
Petitloner would be released on parcle after serving 1% vears.

To Petitoneris severe prejudice, Atbtorney Seay did not explain to

him that being released on parcle wasg impossible under Lhe

present circumsteances.

i

211 prior counsel here were ineffective amounting to a

constructive denial of counsel at a particularly critical stage.

&
o
i
o

bove viclaticns here establish a bona fide miscarriage of
Justice, since it is absolutely impossible for a proceeding to be
Fundamentally faly without the effzctive assistance of counssl at
a polnt when both State and Federal Constiltutions guarantee such

protection.



It is important Lo note here that the trial court is egually

culpakle in this attack on Petitioner's rights. The Court should

il

mave informed Petitloner that & LIPE sentence meant natural LIPE

the Court's

explain this basic

failures to fully
colloguize a defendant concerning the possible range of sentences

to which he ls plgsading guilty amounts to manifest injustice.

since no clvilized society covld accept 2 guilty ples £ollowing a
defective colioguy, Comonwealth ¥. Persimger, 532 Pa. 317, 615

Thus., under the above authoritles, Petitioner is entiltled Lo
a2 new trial:; cor in the alternative; an evidentiary hearing to

¢ advise him that the his plea and

20—



COWCLUSION

J

For the reasons cited herein, Patitioner humbly reguests

this Court to grant habeass relietf.

March 25, 2005

s Py
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ALRC ©. DREAPER
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EXHIBIT -~ &: AFFIDAVIT OF GEORGE DRAPER



I¥ THE COMMONWEALTH OF PENNSYLVANLA

COMMONWEALTH OF PEWHESTLVAWLA z TP 0. 8406-3623-3628
7 . :
MARC C. DRAPER H

AFFIDAVIT OF GEORGE DRAPER

I, GEORGE DRAPER, being duly sworn actording to law, hereby depose
and state the following to the bkest of my knowledge, information,

and belief:

1. That T was born on Januery 18, 1933,

2. Thaﬁ I regide ar 4 Wissahickon Lane, Philadelphia,
Penngylwvania.

3. That Marc's attorney, FKenmneth Dixon, Esq., was
hospitalized for substance abuse and depression.

b, That I wisited Kenneth Dizon at the hospital dutring
one of his stays.

5. That while there, cmn at least one cccasion also visiting
"Kenneth Dixon was Assistant District Attormey Andrea Foulkes.

6. That I was party and witness to discussicns about Marc's
case during the visit with Kenmeth Dixon and Assistant District

Attorney Andrea Foulkes.



PAGE_#Z AFFIDAVIT OF GEORGE DRAFER

7., That both Kenneth Dizxon and Assistant District Attorney
Andrea Foulkes explained that Marc would plead guilty to 2nd Degree
Murder and be parcled after serving 15 vyears.

8. That T had to retain private counsel for Marc's guilty
rlea hearing. Thar new counsel was Thomas McGill.

9. That Thomas McGill's asscciate Harry Beay took over
the case.

IQ. That I informed both Thomas McGill and Harry Szay about
the plea arrangement set up by FKenneth Dixon. That I informed then
about the specific terms of the agreement,

11. That at uwo time did Thomas McGill or Harry Seay tell
me that Mare would mot be eligible for parole based on the charpge

he was pleading guilty to.

B 'J‘ SRS .

GECUEGE DRABER VY

g




EXHIBIT - B: DOCEET ENTRLES /COMMONWEALTH V. DRAPER
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EXHTIBEYT - C: AFFIDAVIT OF MARC C. DRAPER



IR THE COMMORWEALTH OF PEWHSTLVANIA

COMMONWEALTH OF PENNSYLVANIA = CP ®O. 8406-3623-3628
v. -
MARC C. DRAPER z

AFFIDAVIT OF MARC C. DRAPER

I, MARC €. DRAPER, being duly sworn according to law, hereby depose
and state the follewing to the best of knowledge, information, and

belief:

1. That on February 21, 1986, T pled guilty to Second Degree
Murder, Rohbery,.and Criminal Conspiracy.

2. That prior to pleading guilty, my attormey, Kenneth
Dizon, Esg., told my family z2nd wmyselfl that . my guilty plea to Second
Degree Murder meant that T would receive a LIFE senteunce, only
serving fifteen {(15) yearé, at which time I would be eligible for
a2nd released on parole.

3. That Fenneth Dizomn, Esgq. failed to appesar at a number
of pre-trizl hearings and could not he located by myself or the
Court.

4. That my family secured private counsel Fo represent

me at the guilty plea hearing. ¥ew counsel was Themas MeGill, Esg.



PAGE #2 AFFIDAVIT OF MARC C. DRAPER

5. That Thomas McGill's sssociate Harry Seay, Esg. assumed
primary rvesponsibility for representing and handling my case.

6. That Harry Seay, Esq. was awzre of the negotiazted plea
to Second Degree Murder, and also knew that T was teld by Kenneth
Digon, Esq. that the LIFE sentence meant the service of fifteen (15]
years and relsase oan parole.

7. That counsel, Harry Seay, Esg., never, at any time prior
to, during, or after my guilty plea, inform me that a LIFE sentence
did pot mean the service of fifteen {(15) vears, or that there is
no parcle eligibility for persons sentenced to LIFE.

8. That the Court never explained iIn its colloguy that
az LIFE sentence meant actually serwing Life without the possibility
of parole.

9. That the Court's fzilure to explain that a LIFE zentence

does not have parole eligibility in its colleguy aided in my mistaken

impression that a LIFE sentence — as represented by Kenneth Dizon,
Esgq. — was the service of fifteen (15) vears at which time I would

be eligible for and released om parcle.

10. That 4ssistant District Attorney Andrea Foulkes's
representation and promise to provide a lekter im suppert of my
release once eligible for parole zided in wy mistaken impression

that = LIFE sentence meant servimg fifteen (13) years and being

released on parole.



11, That but for Xepneth Dizon's improper and inaccurate
advice relating fo LIFE sentences having parole eligibility, T would
not have pled guilty.

12. That had Thomas McGill and Harry Seay explained to
me the full conseguences of my plea, l.e. that I would not be eligible
for parole and released From custody after serving fifteen (15) vears,
I would not have pled guilty.

13. Thet had the Court explained in its colloquy that
s LIFE sentence meant Life without the possibility of parole, I would
not have pled guilty.

'14. That had 4Assistant Distriet Attormey Foulkes not
represented that she would send a letter inm support of my release
when I became elipgible for parele, I would not have pled guilty.

15. That PCRA counsel Barnaby €. Wittels, Esq. was aware

of the above facts but failed to presgent this claim to the Court.

Z K[/QQWP

SMARC C, DRAPER

bw&m 2nt Subs&/ﬁ%ﬁ& Tehis ~
This. T v of 200 %

R e 1

_ NQ‘I’ARM& ‘%ML
WILLIAM D. CONRAT:, Wotary Publiz
Skippachk Twp., Montgemery Connty
My Loramlssies Explres 5/26/5007

‘1-=_‘7




EXHIBIT - D: LETTER TO PENHSYLVANIA BOARD OF FPROBATON
AHD PAROLE FROM ASSISTANT DISTRICT ATTORNEY
AHDREA G. FOULEES
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g B

POMALD 3. SHSTHLE

Pa. Emarﬂ af Probation and Paﬁ@

. with WllliﬂﬂSy cnnsplwad anﬁ actaﬂ 'm'ﬂhd.ct¢ rab amﬁ

DISTRIOT ATTORNEY'S OFFIGE |
1421 ARGH STREET o
PHILADEL O ERMSYLVARHA 10T

Barmeny ATTONNEY

P.O. Box 1661
At N. Front Stresg
ngxlﬁburgd Pgnnaylvam;a i?i?ﬁ

Re; Inmate Marc Dzaggr} U

To Wham ft Kay Concern:

am submlttxng thg fullnw;ng 1nfnrmat19n E them w1th 1nstrueti ﬁs

to forward it to yvou if and when this pr;samer b&cemea alng;bl&
for paf@le br commutation @f sentance " i

death 5¢° year old Amos Horwood, . inside *the Ivy HIIL. ceﬁatﬂzy 1m[

¥
the Mb. Alry sectien of Phllaaelphla, After Cying tha wictim i
~with bis cwn pletheg and beating him wlith car itools,’ -ihie aco-dg!
fendante tosk his money, credif gards and car, obtained more MOTSY .

and 3&welry'w1th the stolen o in Btlankis ICity and Philadel-
phia. Thelr spree was ended: when ' oredit gardieallg sare traced:

Ly policse to a chivd man whu aSSLste& thé kllierg 1ﬂ_ﬁbﬁ&lﬂimg these_iﬁi

gredit sarﬂ.hemEaL»ﬂe

M. Brapér was arrested in his hame and Wllllamﬁ flad‘the

jurisdiction upon issuvanpe of warranks. On the day of his arrest, -
Mr. Draper completely and thor@gﬁhly confessed his ?articipa@1@$_‘

in this hidacus crime without:s EEQMlS@E ar bemeflts affer%ﬂ ‘

In a&éltzmn, he vulu

tﬂ hxm

Braper mfFer%d to C@Q@EEatE fully w1tn the - ln§Estxgat1@”a.and-
testify trothfully in the prosecption e willlamsn : hfh@mi
cide cases, resultingiin Willilame' conviction jin, tha_”ariie

%illing of murder in the third degree (William's, defense was that,

the killing was provoked by homofgxyal advances of the jwictim},

#nd a verdiet of murder .in the fifst ﬁ&gree w;ﬁh the penalty of| - -

,. &Q@ g

5, fadedd o7, YLETYPREIZT XV £076T T G0 ZL/2T



gog [

- was well mware thmt ﬁmxzng the p@ﬂﬁea@y of pf@ﬂ@@ﬁt&@ﬂﬁ ag&in

- tablished a compeliing case agalﬂﬁiuﬁllllEMBg@h@ had &&Eright@ﬁing g

Ba, E@@rd of- ?fﬂhﬂti@ﬂ and Faxala
EJEBFEE
Fage 4 -

that it brmugé‘n‘t a mamﬂatﬂfy
of 1@&1enﬁy'@r early E@l@&ﬂ:'

Fues m1nimized in sfYy. way, fir Hra@er ha& att&mpt@@ t@
szgmificmntiy Far h;s r@l& mn thx% matters .

Williams, My. Draper was visited segulerly in Holmeshory: gris@,
by Willisms himself, at the gates. 8l Draper s protsct WE? i
AEEs, and By frisnds @f Wllllama~1ﬁ51de mrap@r B t@llm
Draper's sscurity in
without conplaint in his mu@p@xatx@n With a@th@:@t;@s t@ see that
guatlcerwaa served in all m@ttﬁrg Lsy, wh&ch he had amfﬁrmat;@n @r
c@nneat;ams S .

1. mever h&d a0V reason tﬁﬁ@uhﬁ@@z *ﬁra@eﬂr’“ &1 & @kmm
he mever declined to answer the wipst -Aif izule @uestiﬁns aboug '
Lhis own @mlpabilityﬁ Williams sent. Mr, Dzap@r iektérs. in pris
with alternative stories to fesd the. auth@rztﬁaa and-thg el |
about their ceiminal activities. B Bt&p@f'@ﬁﬁ&@ﬁ Lhat | porres-
pondence on te his father, & Phai@ﬂalph&a police officery with,.
instruotlions o give them o the . p@@@a@utmr in plepsration- f@r
trial. Those letters, in addition to his oral' tﬁﬂtim@ﬂy@*QQE.il-

history’ fnr violent criges. | -

LA

Therefare@ it is proper- f@r y@m & c@ﬁ51&@r the ca@p&r&tlmn
of this ipmate when determinime hiﬂ'ﬁl%glbllity for. par@le OE:

ticulare' of Mr. Draper's Cmﬁpﬂﬁﬁﬁﬂﬁﬂ Was the,@mly h@mefit ﬁf'f,,f“”
promize . eanway@d to him in exchange for his complete. trivchful |
cooperation. I hope this informetion will be uwseful io your
&valuatiﬂnae i o ; s

&NBREE,G& F@U&Kﬂﬂzd
[ Rssiptant Qlﬁtfi@t Attﬁrﬁey
Ham&cgﬂa Unit - ) ,

5. JodoEd OUL v&t%vwaarzr IVE 00T HLL Dosersel



I¥ THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PEHNSYLVANILIA

MARC <. DRAPER : CIVIL ACTIOH

Ve

DAVID DIGUGLIEBELMO : HO. 04-5588

CERTIFICATE OF SERVICE

T hereby certify that I am on this 28th day of March
2005 serving a copy of the foregeing document upon the

parties 11

G’z

sived below in the manner indicated.

I also certify that this docement was given to prison
cfficiale March 28, 2005 for forwerclng Lo the Clerk of
the District Court. I ceritify under the penalty of perjury
that the foregoing is true and correct, 2B U.S.C. §1746
Service by U.5. mall addressed as Loellovws
(1) Susan A. Affronti, ADA

Office o the District Attorney
1421 Brch Shreet
Philadelphia, PA 192107
{2} Thomas W. Dolgenas, Chief Federal Litigation
Office of the District Attcrney

1421 Arch Street
DhiTadelphia; PA 19107

"5‘////? Hnr

MERC O. DRAFER '“gﬁ”




